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Post Conviction Relief:
Tribulation After Trial
By

ROBERT 0.

LUKOWSKY*

Some twelve years ago the Supreme Court of the United States
began what has proved to be a revolution in the field of constitutional - criminal procedure. Via the fourteenth amendment the
Court has imposed almost all of the provisions of the Bill of Rights
of the Federal Constitution upon the States. This has created what
some have called a national code of criminal procedure.' It was a
matter of almost immediate recognition that striking Federal flint
against State steel would create sparks of judicial unrest. 2 Once

the process began many of the States seized the banner of reform
and instituted a program of modernization and improvement in
their respective forms of criminal procedure.
In 1962, the Court of Appeals of Kentucky promulgated its
new Rules of Criminal Procedure which became effective on
January 1, 1963. Rule 11.42 substituted a new form of post conviction relief for that previously obtained by habeas corpus and
coram nobis. 3 The rule was closely patterned after 28 U.S.C. 2255
and presently reads as follows:
Rule 11.42 Motion to Vacate, Set Aside or Correct Sentence.
(1) A prisoner in custody under sentence who claims a right
to be released on the ground that the sentence is subject to
collateral attack may at any time proceed directly by motion
in the court which imposed the sentence to vacate, set aside
or correct it.
(2) The motion shall be signed or verified by the movant
and shall state specifically the grounds on which the sentence
* Judge, Sixteenth Circuit Court District, Covington, Kentucky; Member,
Kentucky
Commission on Law Enforcement and Crime Prevention.
1
Friendly, The Bill of Rights as a Code of Criminal Procedure, 53 CALIF. L.
lEv. 2929 (1965).
Schaefer, Federalism in State Criminal Procedure, 70 HAnv. L. REv. 1
(1956).
3 It is praiseworthy that this was done without the bludgeoning of Case v.

Nebraska, 381 U.S. 336 (1965).
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is being challenged and the facts on which the movant relies
in support of such grounds. Failure to comply with this
section shall warrant a summary dismissal of the motion.
(3) The motion shall state all grounds for holding the
sentence invalid of which the movant has knowledge. Final
disposition of the motion shall conclude all issues that could
reasonably have been presented in the same proceeding.
(4) The clerk of the court shall notify the Attorney General
and the Commonwealth's Attorney in writing that such motion
(whether it be styled a motion, petition or otherwise) has
been filed, and the Commonwealth shall have 20 days after
the date of mailing of notice by the clerk to the Attorney
General in which to serve an answer on the movant.
(5) Affirmative allegations contained in the answer shall be
treated as controverted or avoided of record. If the answer
raises a material issue of fact that cannot be determined on
the face of the record the court shall grant a prompt hearing
and, if the movant is without counsel of record and is financially unable to employ counsel, shall appoint counsel to
represent him in the proceeding, including appeal.
(6)At the conclusion of the hearing or hearings the court shall
make findings determinative of the material issues of fact and
enter a final order accordingly. If it appears that the movant
is entitled to relief, the court shall vacate the judgment and
discharge, resentence, or grant him a new trial, or correct
the sentence as may be appropriate.
(7) Either the movant or the Commonwealth may appeal to
the Court of Appeals, as a matter of right if the controversy
involves a sentence of confinement for twelve months or
more, and on motion otherwise.
(8) The final order of the trial court on the motion shall not
be effective until expiration of time for notice of appeal under
RCr 12.54 and shall remain suspended until final disposition
of an appeal duly taken and perfected.
(9) Counsel appointed for the movant under this Rule shall
be entitled to reimbursement by the Commonwealth for his
reasonable expenses of travel and subsistence for necessary
conferences with the movant at his place of confinement,
provided that each trip made for that purpose be authorized
in advance thereof by order of the trial court.
(10) Original applications for relief of the nature described
in this Rule that are addressed directly to the Court of Appeals shall be referred to the Chief Justice, who may cause
same to be transmitted to the court in which the sentence
was imposed for further disposition in the manner above set
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forth. (Amended September 23, 1964; effective January 1,
1965).
The publication of this Rule, together with the decision of the
famous trilogy 4 by the Supreme Court of the United States,
brought to the attention of those confined in our penal institutions that there were additional ways to secure judicial review
of their convictions after disposition of the cases on the merits,
even though many years may have passed since the judgments became final. Since State prisoners apparently read the advance
sheets of the Supreme Court of the United States more avidly
than most members of the bar, every new decision of that Court
has brought forth a new flood of post conviction relief applications in both the State and Federal Courts.5
For more than five years the dockets of the Circuit Courts of
Kentucky have been crammed with applications for post conviction relief. Many of these cases concerned themselves with convictions which had reached an age beyond majority. As this
grist was fed into the judicial mill a number of factors became
apparent. First, while the court itself is perpetual, its judges die
and otherwise vanish from the scene. Second, lawyers too are
mortal, they die and otherwise fade away. Third, the files and
records kept by the courts in criminal matters were surprisingly
sketchy and inadequate. This situation is not particularly surprising when we consider that most of the Circuit Judges of this
Commonwealth have neither a regular reporter nor a secretary
and that many of the Circuit Clerks of this Commonwealth are
undertrained and understaffed because of the elective nature of
their offices and the fee system which remunerates them. Fourth,
the files and records kept the lawyers in criminal matters from
which they might refresh their recollections of actions taken in
completed cases have frequently disappeared in the due course
of business.
The favorite grounds upon which these applications for post
conviction relief were founded were the defendant had no counsel,
the plea of guilty was not voluntarily made by the defendant, and
4

Townsend v. Sain, 372 U.S. 293 (1963); Fay v. Noia, 372 U.S. 391

(1963);
Sanders v. United States, 373 U.S. 1 (1963).
5
Lumbard, The Administration of Criminal Justice: Some Problems in Their
Resolution, 49 A.B.J. 840 (1963). Oliver, Post Conviction Applications Viewed
by a Federal Judge-Revisited, 45 F.R.D. 199 (1968).
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the lack of effective assistance of counsel. When these grounds
were alleged the operation of the foregoing factors had the effect
of requiring that many evidentiary hearings be held, some of
In the Federal Courts, where both the Judge and the Clerk
have adequate staffs, many of these orders are drafted individually
by the Clerk and the entire proceedings on arraignment and
sentence are reported, transcribed and filed in the records of the
case. With the personnel presently available in our State Court
system this approach to the problem exceeds our capacity.
counsel, that the Defendant has been advised of his constitutional,
statutory and procedural rights and that the plea is made knowingly, voluntarily and intelligently, with the participation and advice of counsel. The files and records should further show, in the
event of conviction after a plea of not guilty, that the Court advised the Defendant of his right to appeal and of the right of a
person who is unable to pay the cost of an appeal or unable to
employ counsel to apply for leave to appeal in forma pauperis
and to have the continued assistance of counsel to perfect and
prosecute the appeal.
future. The vitality of this subject is realized when we remember
that a substantial part of the District Bar Meetings in 1968 was
devoted to a discussion of how members of the bench and bar
might protect their reputations from unfounded and scurrilous
attacks in applications for post conviction relief.
The files and records of the Court should always indicate the
appointment of counsel, the appearance of counsel at each stage
of the proceedings and, in so far as is practicable, the action taken
by him. In addition, whenever a plea of guilty is taken by the
Court the files and records should indicate the participation of
which resulted in the discharge of the prisoner for no reason other
than that the only evidence available of what transpired in the
case during its original voyage through the Circuit Court was the
testimony of the prisoner himself.
Much of the material contained in these applications for post
conviction relief is such that if it cannot be rebutted either by
testimony or by files and records it besmirches the names and
reputations of some of the finest and most conscientious judges
and lawyers in the Commonwealth. Nothing can be done to
change what has passed, but much can be done to shape the
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In an effort to meet this need in his own Court the author
devised Criminal Forms Nos. 1 through 6, which are annexed to
this article as Appendix A. The manner and purpose of their use
is apparent upon examination. However, Criminal Form 3,
Waiver of Further Proceedings Upon Arraignment With Petition
to Enter a Plea of Guilty, and Certificate of Counsel, merits some
further discussion.
Rules 8.02 and 8.08 of the Kentucky Rules of Criminal Procedure differ primarily from their counterparts, Rules 10 and 11
of the Federal Rules of Criminal Procedure, in that there is
no requirement that the Court address the Defendant personally.
It would, therefore, seem that the use of Criminal Form 3 is a
sufficient memorandum of what transpired at arraignment, although it is suggested that the Court go through each of the
items in the Petition with the Defendant and each of the items in
the Certificate with counsel in open Court. The use of the
form not only creates a record of proceedings, but provides a
basis for refreshing the recollection of counsel in the event that
questions should arise in years to come.
In addition, a busy and careful lawyer may well wish to devise,
use and retain in his files a Check List for Case Preparation
similar to Form F in use in the United States District Court for
the Southern District of California at San Diego,6 which is useful
for two purposes. It lists procedural steps and possible defenses,
reminding the attorney of areas wherein he may be able to develop
information or theories to help his client's case, and as an office
record serves as a basis for refreshing counsel's recollection in the
event of later proceedings for post conviction relief based on
alleged incompetence of counsel.
The use of the forms is not a panacea. Their use will neither
eliminate all applications for post conviction relief nor eliminate
completely the necessity to hold evidentiary hearings. In the two
and a half years that the forms have been in use in the Kenton
Circuit Court not a single application for post conviction relief
has been received in a case in which they were used. The author
believes that the use of the forms has reduced the number of applications for post conviction relief because from the time of ar6
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raignment the prisoner is impressed with having been individually
and fairly treated and that a permanent memorandum has been
made of the incident. The need to hold evidentiary hearings
should also be substantially reduced because the number of cases
in which the application and the files and records of the case
will conclusively show that the prisoner is not entitled to relief
will increase. In the event that evidentiary hearings should be required, the prisoner then has the heavy burden of overcoming the
veracity of carefully prepared and kept official records and his
7
chances of success diminish accordingly.
The preparation of this article has convinced the author that
improvements can be made in our Rule 11.42 Subsection 2
should be amended so as to require in all cases verification by the
applicant for relief. An eleventh subsection to the Rule should
be adopted requiring the motion to be submitted substantially in
compliance with a form to be appended to the Rule. An ideal
form of this type is appended to Rule 27.26 of the Rules of the
Missouri Supreme Court, effective September 1, 1967.8
For the convenience of those interested in reading further on
this subject, and in particular in regard to the very delicate
relationship between the State and Federal Courts in this area, a
bibliography is annexed hereto as Appendix B.
The ghost of post conviction relief can return to haunt every
criminal proceeding. It behooves each of us as lawyers and judges
to do our work carefully and maintain meaningful files and records. These can be insurance policies against additional work in
the future and against unwarranted attacks on professional integrity, competence and reputation.
The thoughts expressed here are not intended to be or become gospel. They are merely the attempt of one man to meet
the exigencies of a complex situation with simple professional
tools. The field is open for experimentation and the tools are
subject to refinement. We are challenged to perfect a system
which produces a fair and impartial administration of criminal
justice from both the standpoint of the public and the accused.
Let us pick up the gauntlet!
7tWahl v. Commonwealth, 396 S.W.2d 774 (Ky. 1965). See also Davis v.
Commonwealth, 408 S.W.2d 199 (Ky.
S.W.2d 582 (Ky. 1965).

1966); King v. Commonwealth, 387

8 Oliver, Postconviction Applications Viewed by a Federal Judge-Revisited,
45 F.R.D. 199, 228 (1968).

Cr.

Form 1

COMMONWEALTH OF KENTUCKY
SIXTEENTH JUDICIAL DISTRICT
KENTON CIRCUIT COURT
DIVISION

COMMONWEALTH OF KENTUCKY

-vs-

PLAINTIFF

NO TRUE BILL

Cr. No.

DEFENDANT

Pursuant to Rule 5.22 of the Kentucky Rules of Criminal
Procedure, I, Foreman of the Grand Jury, hereby certify that less
than nine

(9),

namely

Grand Jurors, concur in the

finding of a True Bill.
Dated:

Foreman of the Grand Jury

ORDER

It appearing to the Court that the votes of the Grand
Jurors are insufficient in number to find an Indictment against
the Defendant:
IT IS NOW ORDERED:
That the Defendant be, and he is hereby discharged from
custody.
That the bail of the Defendant be, and the same is hereby exonerated.
That any money or bonds deposited by the Defendant as bail
be refunded.
Dated:

Judge

Cr. Form 2

COMMONWEALTH OF KENTUCKY
SIXTEENTH JUDICIAL DISTRICT
KENTON CIRCUIT COURT
DIVISION

PLAINTIFF

COMONEALTH OF KENTUCKY

ORDER

-vs-

Cr. No.

DEFENDANT

this cause was called for
, 19
On
Arraignment and the Defendant was given a copy of the Indictment
Information by the Clerk, and it appeared to the Court that the
Defendant, by reason of his poverty, is unable to employ counsel
to represent him herein:

IT IS, THEREFORE, ORDERED BY THE COURT
, a
1. That
competent member of the Bar of this Court be, and he is hereby
appointed as counsel to represent the Defendant herein and that
he accepts said appointment.
2. That Arraignment in this cause be, and the same is
hereby continued until
, 19_ at
Dated:

Judge
Copies mailed or delivered to:

Cr. Form 3

COMMONWEALTH OF KENTUCKY
SIXTEENTH JUDICIAL DISTRICT
KENTON CIRCUIT COURT
DIVISION
PLAINTIFF

COMMONWEALTH OF KENTUCKY
WAIVER OF FURTHER PROCEEDINGS
UPON ARRAIGNMENT, WITH
PETITION TO ENTER PLEA OF GUILTY

Cr. No .........

-vs-

(Rules 8.02 and 8.08, Kentucky
Rules of Criminal Procedure)
DEFENDANT

The Defendant above named respectfully represents to the Court as follows:
1. M y full true nam e is ........................................................................................................................................................
and I request that all proceedings against me be bad in the name which I here declare to be my true name.
2.

My age is ........................

3.

1 have completed .................... years of school.

4. .1 am represented by counsel and the name of my lawyer is ......................................................................................

5. I have received a copy of the Indictment- before being called upon to plead, and have read the Indictment
and discussed it with my attorney and fully understand every charge made against me in this case.
6. I have told my attorney all the facts and surrounding circumstances as known to me concerning the matters
mentioned in the Indictment and believe that my attorney is fully informed as to all such matters. My attorney has
since informed me and has counselled and advised with me at length as to the nature and cause of each accusation against
me as set forth in the Indictment and as to any possible defenses I might have in this case.
7.

ly attorney has advised me as to the maximum punishment which the law provides for the offense charged

In the Indictment, as follows:

A maximum of .................... years imprisonment and a fine of $....................................

the offense of ........................................................................................................................

for

Charged in ................................................

of the Indictment and that the Court may order the sentences on each count to run either concurrently or consecutively
with each other.
8. I understand that I may, if I so choose, plead "Not Guilty" to any offense charged against me. and that if
I should choose to plead "Not Guilty" the Constitution guarantees me (a) the right to a speedy and public trial by jury,
(b) the right to see and hear all witnesses called to testify against me, (c) the right to use the power and process of the
Court to compel the production of any evidence, including the attendance of any witnesses in my favor, and (d) the right
to have the assistance of counsel for my defense at all stages of the proceedings.
9. I also understand that if I plead "GUILTY" the Court may impose the same punishment as if I had pleaded
"Not Guilty", stood trial end been convicted by a jury and that the Court need not accept any recommendations as to
sentence that may be made by the Commonwealth.
10. I declare that no officer or agent of any branch of government (Federal. State or local) nor any other
person, has made any promise or suggestion of any kind to me, or within my knowledge to anyone else, that I would
receive a lighter sentence, or probation, or any other form of leniency if I would plead "GUILTY". However, I respectfully
request that the Court consider in mitigation of punishment at the time of sentence the fact that by voluntarily pleading
"GUILTY" I have saved the Government and the Court the expense and inconvenience of a trial. (Rule 11.02, Kentucky
Rules of Criminal Procedure.)
11. I declare that no officer or agent of any branch of the government (Federal, State or local) nor any other
person has used any force, duress or coercion to get me to plead "Guilty" or told me that I would receive a heavier sentence or be denied consideration for probation if I pleaded "Not Guilty" and subsequently was found "Guilty".
12. I believe that my attorney has done all that anyone could do to counsel and assist me, and that there is
nothing about the proceedings in this ease against me which I do not fully understand.

13. 1 know that the Court will not permit anyone to plead "Guilty" who claims to be innocent and, with that
in mind and because I am "Guilty" and make no claim of innocence, I wish to plead "Guilty" and respectfully request the
Court to accept my plea of "Guilty" and to have the clerk enter my plea of "Guilty" as follows: (*)

14. I declare that I offer my plea of "Guilty" freely and voluntarily apd of my own accord nod with full
understanding of all the matters set forth in the Indictment and in this petition and-in the certificate of my counsel which
is attached to this petition.
15. I further state that I wish the Court to omit and consider as waived by me reading of the Indictment in
open Court, and all further proceedings upon my Arraignment, and I pray the Court to enter now my plea of "Guilty" as
set forth above in paragraph 13 of this petition, in reliance upon my representations and the fact that I am "Guilty"
as stated and I believe it to be in the best interests of all concerned that I now so declare and plead.
Signed by me in open Courtin the presence of my attorney this ......

day of ...............

19 ..
............................

°.....................
Defendant

(*)

The Defendant's plea of "Guilty" or "Not Guilty" as to each offense charged against him in the Indictment should
be entered in the blank space provided in paragraph 13. If the Indictment charges but a single offense, the Defendant who wishes to plead "Guilty" should write in paragraph 13 "Guilty as charged in the Indictment." If more
than one offense be charged, the Defendant may write in paragraph 13 the words: "Guilty as charged in Count
of the Indictment," etc. "Not Guilty as charged in Count ..........
, etc."

CERTIFICATE OF COUNSEL
The undersigned, as attorney and counsellor for the Defendant above named ....................
.............................................

hereby certifies as follows:

1.

That I have read and fully explained to the Defendant the allegations contained in the Indictment in this
case.
2. That to the best of my knowledge and belief the statements and representations and declarations made by
the Defendant in the foregoing petition are in all respects accurate and true.
3. That the plea of "GUILTY" as offered by the Defendant in paragraph 13 of the foregoing petition accords
with my understanding of the facts as related to me by the Defendant and is consistent with my advice to
the Defendant.
4. That In my opinion the Defendant's waiver of reading of the Indictment in open Court and of all further
proceedings upon Arraignment as provided in R.Cr. 8.02 is voluntarily and understandingly made, and I recommend to the Court that the waiver be accepted by the Court.
5. That in my opinion the plea "GUILTY" as offered by the Defendant in paragraph 13 of the foregoing petition is voluntarily and understandingly made, and I recommend to the Court that the plea of "GUILTY" be
now accepted and entered on behalf of the Defendant as requested in paragraph 13 of the foregoing petition.
Signed by me in open Court in

the presence of the Defendant above named and after full discus-

sion of the contents of this certificate with the Defendant, this ....

day of .........................

19 ..
..........................................
Attorney for Defendant
ORDER

.....

Good cause appearing therefor from the foregoing petition of the Defendant above named and the certificate of his
counsel, and from all proceedings heretofore had in this case:
IT IS ORDERED that the petition be granted and that the Defendant's plea of "GUILTY" be accepted and entered
as prayed so the petition and as recommended in the certificate of counsel and that pursuant to R.Cr. 9.84, his punishment be,
and the same is hereby fixed at ..............................................................................................................................

and the Defendant is remanded to jail to await the Judgment of the Court.
Done in open Court this ............ day of ......................................................
Copies mailed or delivered to:

19.
Judge

COMMONWEALTH OF KENTUCKY
SIXTEENTH JUDICAL DISTRICT
KENTON CIRCUIT COURT
DIVISION
_

Cr. Form 4

PLAINTIFF

COMMONWEALTH OF KENTUCKY

Cr. No .........

JUDGMENT AND COMMITMENT

-vs-

DEFENDANT
came the attorney for the Commonwealth and the
, 19...
On ...............................
his counsel.
Defendant appeared in person and with .....................................
IT IS ADJUDGED that the Defendant has been convicted upon his plea of ....................
..... ....................

.........................

o................................................

of the offense of .................................................................................
.......

..................

........................

•.................................................

as charged and the Court having asked the Defendant and his counsel whether they have anything to say
why Judgment should not be pronounced and no sufficient cause to the contrary being shown or appearing to
the Court:
IT IS ADJUDGED that the Defendant is Guilty as charged and convicted.
IT IS ADJUDGED that the Defendant be taken by the Sheriff of Kenton County first to the
jail of Kenton County and thence to the State Penitentiary at La Grange, Kentucky for imprisonment
at hard labor for a period of .....................................................................
(If a plea of "Not Guilty" is shown above the Court also advised the Defendant of his right to appeal and
of the right of a person who is unable to pay the cost of an appeal or unable to employ counsel to apply
for leave to appeal in forma pauperis and to have the continued assistance of counsel to perfect and prosecute the appeal.)
IT IS ADJUDGED that ...................................................................
°.......................

...........................................................................
..........................

°........................................................................

IT IS ORDERED That the Clerk deliver two certified copies of this Judgment and Commitment
to the Sheriff and that the copies serve as the Commitment of the Defendant.
The Court recommends commitment to .....................................................
o,.....

...........................................................................................

Dated:
Judge
Copies mailed or delivered to:

STATE OF KENTUCKY
SCT.
KENTON COUNTY
I, John A. Herold, Clerk of the Kenton Circuit Court, certify that the above is a true and correct
copy of the Judgment and Commitment in the case of the Commonwealth of Kentucky against ..........
as appears of record in my office.
.................................................
Witness my hand this ....

day of ......................

19.....

JOHN A. HEROLD, CLERK

COMMONWEALTH OF KENTUCKY
SIXTEENTH JUDICIAL DISTRICT
KENTON CIRCUIT COURT
DIVISION

COMMONWEALTH OF KENTUCKY
-vs-

PLAINTIFF
ORDER OF PROBATION

Cr. No.
DEFENDANT

It appearing to the Court that the above named Defendant
_,
19
of a charge of

was convicted on

and that his punishment was fixed at
and the Defendant having moved that the

entry of Judgment and the imposition of sentence be postponed and
that he be placed on probation, the Court having considered said
Motion and having received and considered the written report of investigation by the Probation Officer, and being sufficiently advised:
Ir IS NOW ORDERED AND ADJUDGED BY THE COURT that the Defendant
be released on probation under the supervision of the Division of
Probation and Parole for a period of

_

years, subject to the

following conditions:
1.

Avoid injurious or vicious habits.

2.

Avoid persons and places of disreputable or
harmful character and not commit any public offense.

3.

Report to the Probation Officer as directed
and permit the Probation officer to visit
him at his home or elsewhere.

4.

Remain within the jurisdiction of this Court unless
given permission by the Court of Prooation Officer
to go elsewhere.

5.

Work satisfactorily at suitable employment as
far as possible and support his dependents.

The Defendant is advised that upon his failure to observe
any one or more of the conditions set forth azove, the Court may

revoke his probation and compel him to serve his sentence.
IT IS FURTHER ORDERED AND ADJUDGED BY THE COURT that the
Jailer of Kenton County release the Defendant from custody.
Dated:

Judge
Copies mailed or delivered to:

Cr. Form 6

COMMON11EALTH OF KENTUCKY
SIXTEENTH JUDICIAL DISTRICT
KENTON CIRCUIT COURT
DIVISION

COMMONWEALTH OF KENTUCKY

-vs-

PLAINTIFF

ORDER

Cr. No.

DEFENDANT

On
, 19
the Defendant
together with his counsel
I
appeared in person before the Court for Arraignment, the attorney
for the Commonwealth being present, the Clerk delivered a copy of
the Indictment Information to the Defendant.
Thereupon, came the Defendant in person and by counsel
and waived formal Arraignment and entered his plea of "Not Guilty"
to the Indictment Information, which was accepted by the Court.
IT IS NOW ORDERED AND ADJUDGED BY THE COURT that this
cause be, and the same is hereby assigned for trial
on
19
commencing at

Dated-

Judge

Copies mailed or delivered to:

452
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